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INTRODUCTION
The Clinical Legal Education Association (CLEA) is a non-profit educational organization
formed in 1992 to improve the quality of legal education both in the United States and abroad.
CLEA currently has over 700 dues-paying members representing more than 150 law schools from
six continents, including members in the State of North Dakota. CLEA supports the integration of
lawyering skills and professional values in law school curricula through clinical courses in which
law students learn by doing. CLEA and its members are committed to training law students to be
competent, ethical practitioners.
CLEA offers its views to the Attorney General of North Dakota as he considers the propriety
of the University of North Dakota School of Law’s clinical program representing citizens of the State
of North Dakota in a First Amendment lawsuit against a political subdivision of the state. CLEA
is deeply concerned that clinical legal education is an important component of the overall education
of our nation’s future lawyers, and an important means to providing legal representation to clients
who, because of lack of financial resources or the controversial nature of their cases, would
otherwise not be represented. CLEA firmly believes that the outcome of the pending Attorney
General’s opinion will affect the ability of the University of North Dakota School of Law to provide
a first-rate legal education and contribute important pro bono services to citizens of North Dakota,
and may affect legal education in other parts of the United States as well.
I.

LAW SCHOOL CLINIC WORK IS AN INTEGRAL PART OF A QUALITY LEGAL
EDUCATION
Over the past thirty years, law school clinic education has become an established part of

American legal education. In law school clinics, students learn by doing. The students’ hands-on

1

work for real clients in real cases is essential to the learning process. In law school clinics, students
take on primary responsibility for cases and appear before courts and administrative agencies, under
close faculty supervision. This work is integral to modern law schools’ educational mission. Law
schools fund clinics because training students with real cases is an effective method to teach the
theory and the practice of law, as well as the values of the profession and legal ethics.
A.

Law Schools Are Required To Provide Legal Skills Instruction, Including
Training In A Clinical Or Other Practice Setting

In the first half of this century, several law schools began experimenting with teaching
students with real cases.1 Over time, there came a broad recognition that law schools should do more
to prepare students for the practice of law rather than solely focus on the skill of legal analysis
exemplified by the casebook method. In the 1960s, the Ford Foundation provided seed money for
clinical legal education programs across the country, and clinics began to flourish.2 Law schools also
developed clinical courses in response to calls from leaders of the bench and bar, such as former
Chief Justice Warren Burger, who urged “[the] modern law school [to] fulfill[] its basic duty to
provide society with people oriented and problem oriented counselors and advocates to meet the
broad social needs of our changing world.”3
1

See, e.g., John S. Bradway, The Beginning of the Legal Clinic of the University of
Southern California, 2 S.C. L. REV . 252 (1929) (describing a general practice clinic); John S.
Bradway, Some Distinctive Features of a Legal Aid Clinic Course, 1 U. CHI. L. REV . 469 (1934)
(discussing clinical legal education and the clinical program at Duke University); see also Jerome
Frank, Why Not A Clinical-Lawyer School, 81 U. PA . L. REV . 907 (1933); Karl N. Llewellyn, On
What Is Wrong With So-Called Legal Education, 35 COLUM. L. REV . 651 (1935).
2

See George S. Grossman, Clinical Legal Education: History and Diagnosis, 26 J.
LEGAL EDUC. 162, 172-80 (1974).
3

Warren Burger, The Future of Legal Education, STUDENT L.J., Jan. 1970, at 19
(italics omitted).
2

Recognizing the importance of clinical legal education in the law school curriculum, the
American Bar Association (ABA) promulgated a Model Student Practice Rule to facilitate the
growth of clinical courses in American law schools.4 Today, all fifty states, the District of Columbia,
and most federal courts have adopted similar student practice rules.5 As a result of student practice
rules, clinic students “are granted a limited license to practice law and can actually provide legal
advice and represent clients in role as a lawyer – something that nonlawyers such as paralegals, law
clerks, legal assistants, or law students in clinical programs who are not certified under a student
practice rule may not do.”6 In fact, the student practice rule for the State of North Dakota is titled
“Rule on Limited Practice of Law by Law Students.”7
“Real-client” clinics for academic credit are well established at nearly all of our nation’s law
schools.8 The most recent data collected by CLEA and the Association of American Law Schools
(AALS) Section on Clinical Education indicates that there are real-client clinics at 183 law schools

4

See ABA MODEL RULE ON STUDENT PRACTICE (1969), reprinted in BAR ADMISSION
RULES AND STUDENT PRACTICE RULES 993-95 (Fannie J. Klein ed., 1978).
5

See Peter A. Joy & Robert R. Kuehn, Conflict of Interest and Competency Issues in
Law Clinic Practice, 9 CLINICAL L. REV . 493, 497 (2002). In North Dakota, there are student
practice rules in both state and federal courts. See N.D. R. LTD . PRACTICE OF LAW BY LAW
STUDENTS (2003); D. N.D. U.S.D.C., Rule 83.6 (2003).
6

Joy & Kuehn, supra note 5, at 497.

7

ND R. LTD . PRACTICE OF LAW BY LAW STUDENTS.

8

See LEGAL EDUCATION AND PROFESSIONAL DEVELOPMENT -- AN EDUCATIONAL
CONTINUUM (REPORT OF THE TASK FORCE ON LAW SCHOOLS AND THE PROFESSION : NARROWING
THE GAP ) 239 (1992) (“MAC CRATE REPORT ”). “The terms ‘live-client’ or ‘real-client’ refer to
clinics where students provide representation to real clients with legal problems. These clinics are
to be distinguished from clinics that are simulation based and use hypothetical clients.” Peter A. Joy,
The MacCrate Report: Moving Toward Integrated Learning Experiences, 1 CLINICAL L. REV . 401,
403 n.9 (1994).
3

in the United States.9
The ABA formally recognizes that experiential learning is an essential part of a legal
education and that clinics are effective settings in which to teach the skills and values central to the
practice of law. ABA accreditation standards now provide that each law school “shall offer . . .
instruction in professional skills.”10 Further, the ABA accreditation standard for the core curriculum
states that each law school “shall offer . . . live-client or other real-life practice experiences.”11 These
actions by the ABA acknowledge that “the most significant development in legal education in the
post-World War II era has been the growth of the skills training curriculum” and the development
of clinical education in American law schools.12
B.

Law School Clinics Serve A Unique and Necessary Educational Role

Law school clinics are unique vehicles for law schools to teach law students essential
professional skills.13 Clinical programs strongly reinforce the entire law school curriculum in
developing students’ legal analysis and research skills.14 Clinical programs also afford students

9

A more complete listing of law school clinics in the United States is available at:
https://cgi2.www.law.umich.edu/_GCLE/index.asp.
10

SECTION O F LEGAL EDUC. AND ADMISSIONS TO THE BAR, AM . BAR ASS’N ,
STANDARDS FOR APPROVAL OF LAW SCHOOLS , Standard 302(c)(1) (2003) [hereinafter ABA
STANDARDS] (emphasis added).
11

Id. at Standard 302(c) (2) (emphasis added).

12

MACCRATE REPORT , supra note 8, at 6; see also Determination of Executive
Commission of Ethical Standards Re: Appearance of Rutgers Attorneys, 561 A.2d 542, 543 (N.J.
1989) (“Clinical training is one of the most significant developments in legal education.”).
13

MACCRATE REPORT , supra note 8, at 234.

14

Id.
4

paramount opportunities to engage in problem solving, factual investigation, counseling, and
negotiation, which are otherwise difficult to provide in a law school curriculum.15

Prior to the

development of clinical programs, these skills had been “considered as incapable of being taught
other than through the direct practice experience” of a newly-licensed lawyer.16
Good lawyering skills instruction must “1) develop[] students’ understanding of lawyering
tasks, 2) provid[e] opportunities to . . . engage in actual skills performance in role, and 3) develop[]
[students’] capacity to reflect upon professional conduct through the use of critique.”17 Professional
educators focus upon these aspects of skills instruction in structuring law school clinics. That is why
the ABA’S MacCrate Report recommends that “[l]aw schools should assign primary responsibility
for instruction in professional skills to permanent full-time faculty who can devote the time and
expertise to teaching and developing new methods of teaching skills to law students.”18
Clinics are essential to the education of the next generation of lawyers. While lawyers can
learn skills in law school clinics or in their law practice, only “real-client” clinical instruction in law
school emphasizes the “conceptual underpinnings of these skills.”19 Clinics teach students how to
reflect on the practice of law, how to integrate the doctrines learned in traditional classes into

15

Id.

16

Id.

17

Id. at 243.

18

Id. at 333-34 (Recommendation C.24); see also Eric S. Janus, Clinics and
“Contextual Integration”: Helping Law Students Put the Pieces Back Together Again, 16 WM .
MITCHELL L. REV . 463, 486-87 (1990) (professional educators must direct law school clinics because
of the critical analysis required to integrate knowledge and practice).
19

MACCRATE REPORT , supra note 8, at 234.
5

practice, how to formulate hypotheses and test them in the real world, how to approach each decision
creatively and analytically, and how to identify and resolve issues of professional responsibility. 20
Students who experience these methods in law school learn how to continue to learn from their
experiences in practice throughout the rest of their legal careers.
Furthermore, the intensive supervision in clinical courses “distinguishes clinical training from
the unstructured practice experience students encounter after graduation.”21 Law school clinical
faculty are best equipped to assess law students and supply appropriate feedback because law faculty
provide more intensive guidance than is generally available in any other setting. In 1980, a joint
committee of the AALS and the ABA issued guidelines for law school clinics and recommended that
student-faculty ratios and student caseloads be strictly limited. Under these guidelines, clinical law
faculty supply close supervision; they must assist students with case preparation, review their work,
accompany them to court and observe and evaluate the students’ performances.22 This close and
direct faculty supervision, and the resulting “co-counsel” relationship, is essential to creating an
effective adult-learning environment.23 It also distinguishes “real-client” clinical training from the
practice experience encountered by students in “externships,” where students are supervised by
practicing lawyers, and “simulation” courses, where there is neither a real client nor a shared co-

20

See Anthony Amsterdam, Clinical Legal Education -- A 21st Century Perspective,
34 J. LEGAL EDUC. 612 (1984).
21

Peter T. Hoffman, Clinical Course Design and the Supervisory Process, 1982 ARIZ
ST . L.J. 277, 280 (footnote omitted).
22

CLINICAL LEGAL EDUCATION : REPORT OF THE AALS-ABA COMMITTEE ON
GUIDELINES FOR CLINICAL LEGAL EDUCATION (1980) (Guideline VII).
23

Frank S. Bloch, The Andragogical Basis of Clinical Legal Education, 35 VAND . L.
REV . 321, 347 (1982).
6

counsel relationship with a law faculty supervisor.24
Law school clinics provide unique educational opportunities for students to integrate
professional skills and values into an actual practice setting.25 Among the fundamental values of the
profession is “acting in conformance with considerations of justice, fairness, and morality” on behalf
of a client, and helping ensure that adequate legal services are provided to those who cannot
otherwise obtain them.26 By helping students fulfill the profession’s responsibility towards those
who cannot obtain counsel, and by working to further the cause of justice, “real-client” clinics teach
students the best values of the profession. Law school clinical programs are also one way law
schools comply with the ABA Standard that law schools “should encourage and provide
opportunities for student participation in pro bono activities.”27
C.

The Important Role of Law School Clinics

In clinical courses, the “classroom” is: 1) the clinic office, where students meet with clients
and learn the tasks of lawyering; 2) the courtroom, where students appear on behalf of clients under
faculty supervision; and 3) the seminar room, where case theories and lawyering skills are studied
and discussed. In all of these settings, faculty are teaching and students are learning. More to the
point, in all of these places, faculty and students are engaging in work that is integral to the
educational mission of the law school.

24

Id. at 346-49.

25

Id. at 347-48.

26

MACCRATE REPORT , supra note 8, at 213.

27

ABA STANDARDS, supra note 10, at Standard 302(e); see infra Part II B for a fuller
discussion of why the representation of unpopular clients or causes by the University of North
Dakota clinical program is consistent with a lawyer’s pro bono obligations.
7

The relationship between faculty and students in a law school clinic fundamentally differs
from the employment relationship between an attorney and a law clerk or paralegal. Clinical faculty
do not “employ” law students to do the faculty’s work; rather, faculty teach students in a setting that
the ABA and others recognize is a core component of a law school’s educational mission. Because
clinics exist in law schools so that students can learn with real cases, faculty cannot represent clients
unless the students are able to participate in the cases.
Some of the most educationally challenging and rewarding work students do in clinical
courses involve them representing individuals and groups in cases that may be controversial.
Attempts to prevent law faculty at the University of North Dakota from teaching with cases
involving controversial matters interferes with the ability of the University of North Dakota to
deliver the same quality education as law schools elsewhere. Law clinics across the country work
on behalf of clients involved in matters against the federal government, state governments, or their
political subdivisions, and clinical work on behalf of these private clients in disputes against public
entities is an established part of legal education. Law students have represented individuals or
groups in cases against government entities with regard to funding legal services for the poor,28
defending political canvassing,29 access to courts in forma pauperis,30 challenging radio broadcast

28

Petition of New Hampshire Bar Assoc. & New Hampshire Bar Found.,
453 A.2d 1258 (N.H. 1982), Family & Housing Law Clinic, Franklin Pierce Law Center.
29

New Jersey Citizen Action v. Edison Township, 797 F.2d 1250 (3rd Cir. 1986),
Constitutional Litigation Clinic, Rutgers Law School.
30

California Men’s Colony, Unit II Men’s Advisory Council v. Rowland, 939 F.2d 854
(9th Cir. 1991), rev’d, 506 U.S. 194 (1993), Post-Conviction Justice Project, University of Southern
California.
8

licensing determinations,31 fighting sex discrimination in employment,32 enforcing zoning
regulations,33 litigating the complex interplay between Indian tribal and federal law,34 pursuing legal
representation for Cuban refugees,35 supporting municipal nuisance ordinances,36 asserting the civil
rights of the homeless,37 and representing prisoners in a civil rights cases against municipalities and
police for intentionally violating suspects Miranda rights.38 Had any of these clinics been banned
from representing individuals and groups in cases against governmental entities, their law students
would not have benefitted from exposure to such a variety of legal subject areas because their clients
could not have qualified for legal assistance. This is a particularly chilling situation when a law
school clinic is the only lawyer available for individuals or groups seeking redress against
governmental entities.

31

National Black Media Coalition v. F.C.C., 822 F.2d 277 (2d Cir. 1987), Media Law
Clinic, New York University School of Law.
32

Congregation Kol Ami v. Chicago Comm'n on Human Relations, 649 N.E.2d 470
(Ill. App. Ct. 1995), Edwin F. Mandel Legal Aid Clinic, University of Chicago.
33

Lloyd A. Fry Roofing Co. v. Pollution Control Bd., 314 N.E.2d 350 (Ill. App. Ct.
1974), De Paul Law Clinic.
34

In re Catholic Charities & Cmty. Servs. of Denver, 942 P.2d 1380 (Colo. 1997),
Indian Law Clinic, University of Colorado School of Law.
35

Cuban Am. Bar Assoc., Inc. v. Christopher, 43 F.3d 1412 (11th Cir. 1995), Allard K.
Lowenstein International Human Rights Law Clinic, Yale Law School.
36

Inter Urban Bar Assoc. of New Orleans v. City of New Orleans, 652 So. 2d 1038
(La. App. Ct. 1995), Tulane Environmental Law Clinic, Tulane Law School.
37

Streetwatch v. Nat'l R.R. Passenger Corp., 875 F. Supp. 1055 (S.D.N.Y. 1995),
Jerome N. Frank Legal Services Organization, Yale Law School.
38

California Attys. for Crim. Justice v. Butts, 195 F.3d 1039 (9th Cir. 1999), Center for
Clinical Education, Boalt Hall School of Law, University of California, Berkeley.
9

Indeed, we know of no state that prohibits publicly-funded law school clinics from
representing individual citizens and citizen groups in cases against governmental entities. In a matter
similar to the one the Attorney General of North Dakota faces today, the Attorney General of the
State of Oregon was requested by a state representative twenty years ago to issue an opinion on
whether it would be an improper use of state funds for the University of Oregon Law School’s
Pacific Northwest Resources Clinic to be involved in litigation on behalf of private parties against
governmental entities.39 After surveying the facts and various provisions of Oregon law, the Oregon
Attorney General concluded that the representation of clients by the University of Oregon’s law
school clinic was not “merely funding a private litigant’s lawsuit” and the “University is acting for
an educational purpose it is authorized to undertake even though there are benefits enuring to private
parties.” The opinion ended by stating that "we have little difficulty concluding" that the University
of Oregon may, under its enabling statutes, create a clinic that uses state funds on behalf of private
plaintiffs.
After considering all of the facts in the matter before him, and considering the relevant laws
in the State of North Dakota, CLEA submits that the Attorney General for North Dakota should find
that the University of North Dakota School of law clinic is operating within the educational purpose
it is authorized to take and is consistent with practices of law school clinics across the United States.
II.

THE LAW CLINIC'S REPRESENTATION IS SUPPORTED BY THE LEGAL
ETHICS REQUIREMENTS IN THE NORTH DAKOTA RULES OF
PROFESSIONAL CONDUCT AND THE CENTURY CODE
Legal ethics requirements in the North Dakota Rules of Professional Conduct (N.D.R. Prof.

Conduct) and the North Dakota Century Code's "Duties of Attorneys" and "Attorney's Oath" mandate
39

Oregon Attorney General OP-5498 (July 11, 1983) (attached as Ex. 1).
10

that the University of North Dakota School of Law's clinical law program not refuse representation
to private plaintiffs in matters such as the Ten Commandments case.
A.

A Lawyer Should Not Deny Representation to Unpopular Clients

A comment to Rule 1.2 of the N.D.R. Prof. Conduct states that "legal representation should
not be denied to people who are unable to afford legal services, or whose cause is controversial or
the subject of popular disapproval." Indeed, a lawyer has a professional responsibility under the
N.D.R. Prof. Conduct to accept a fair share of unpopular matters or indigent or unpopular clients.40
This obligation flows from the legal profession's responsibility to provide legal services to
all in need and from the principle of professional detachment or nonaccountability – that
representation of a client "does not constitute an endorsement of the client's political, economic,
social or moral views or activities."41 Likewise, the participation of law school clinical faculty in
a lawsuit does not make the university a party to the proceeding nor constitute the university's
position on the underlying subject matter.42

40

N.D.R. PROF. CONDUCT , R. 6.2 cmt. (2003); id. at Preamble (stating that all lawyers
should devote professional time and resources to ensure equal access to the justice system for those
who, because of economic or social barriers, cannot secure legal representation).
41

Id. at R. 1.2(b); see also Murray L. Schwartz, The Professionalism and Accountability
of Lawyers, 66 CAL. L. REV . 669, 673-74 (1978) (explaining the "Principle of Nonaccountability for
the Advocate"); CHARLES W. WOLFRAM , MODERN LEGAL ETHICS 569 (1986) (explaining the
"principal of professional detachment or nonaccountability"). As one author observed: "The
professional obligation of the lawyer is to advocate the rights of the client, not the acts of the client.
This necessary distinction separates actor and principal and, thereby, enables the representation that
makes our system work." Andre A. Borgeas, Note, Necessary Adherence to Model Rule 1.2(b):
Attorneys Do Not Endorse the Acts or Views of Their Clients By Virtue of Representation, 13 GEO .
J. LEGAL ETHICS 761, 762 (2000).
42

N.D.R. PROF. CONDUCT , R. 1.2 cmt (stating that "representing a client does not
constitute approval of the client's views or activities").
11

Further, under Rule 6.2, where an attorney is appointed to provide representation, the lawyer
shall not decline to represent an unpopular client or refuse to accept representation of an unpopular
matter because of the identity of the person or cause involved or anticipated adverse community
reaction. A lawyer should only seek to be excused from such representation where the attorney finds
the client or cause so repugnant as likely to impair the lawyer-client relationship or the lawyer's
ability to represent the client. As a joint ABA and AALS report on professional responsibility found,
one of the highest services a lawyer can render to society is to appear in court on behalf of clients
whose causes are in disfavor with the public.43 The ABA and AALS observed that the legal
profession as a whole "has a clear moral obligation with respect to this problem."44
ABA ethics opinions reinforce this responsibility not to deny legal services to unpopular
clients or causes. The ABA ethics committee ruled in Formal Opinion 324 (Attached as Ex. 2) that:
[A]n attorney member of a legal aid society's board of directors is under a similar
obligation not to reject certain types of clients or particular kinds of cases merely
because of their controversial nature, anticipated adverse community reaction, or
because of a desire to avoid alignment against public officials, governmental
agencies, or influential members of the community.
The opinion noted that attorneys associated with organizations providing free legal assistance are
bound by the rules of professional conduct "from exercising their authority so as to discourage the
representation of controversial clients and causes or matters that would align the legal aid society
against public officials, government agencies or influential members of the community."
A later ABA ethics opinion addressed the propriety of law school clinic case selection

43

Joint Conference on Professional Responsibility, ABA & AALS, Professional
Responsibility: Report of the Joint Conference, 44 A.B.A. J. 1159, 1216 (1958).
44

Id. at 1216-17.
12

guidelines at a state-funded law school that sought to avoid lawsuits against government agencies
or officials. Informal Opinion 1208 (attached as Ex. 3) equated a law school clinic with a legal aid
office and defined the governing body of a clinic as a hierarchy consisting of the law school faculty
and its committees, the law school dean, the university administration, and the university board of
trustees. The opinion admonishes the lawyer-members of the governing body of a law school clinic
to avoid establishing guidelines that prohibit acceptance of controversial clients or cases or that
prohibit aligning the clinic against public officials, governmental agencies, or influential members
of the community. Instead, the lawyer-members "should seek to establish guidelines that encourage,
not restrict, acceptance of controversial clients and cases, and this is particularly true if laymen may
be unable otherwise to obtain legal services." Thus, subject matter priorities adopted by lawyers for
a law clinic "must be based on a consideration of the needs of the client community and the resources
available to the program. They may not be based on considerations such as the identity of the
prospective adverse parties."
According to the ABA, all lawyers, not just those considered part of the governing body of
a law clinic, should use their best efforts to avoid the imposition of any unreasonable and unjustified
restraints upon the rendition of legal services and should seek to remove such restraints where they
exist. Therefore, as a matter of professional responsibility, the University of North Dakota School
of Law should not adopt restrictions prohibiting the school's law clinic from aligning itself against
state entities or officials.
The North Dakota Century Code imposes additional professional obligations on law clinic
attorneys to represent unpopular clients and causes such as the plaintiffs in the Ten Commandments
case. Section 27-13-01 of the Century Code, "Duties of Attorneys," requires that every attorney and
13

counselor at law shall "never reject, from any consideration personal to the attorney, the cause of the
defenseless or the oppressed, or delay anyone's cause for profit or malice." Under N.D.R. Lawyer
Discipl. 1.2(A)(10), violating a duty specified in Sec. 27-13-01 is considered misconduct and
grounds for discipline.
Similarly, Sec. 27-11-20 mandates that every attorney, upon admission to the bar, shall take
the oath required by the North Dakota Supreme Court. The court's "The Attorney's Oath" requires
every lawyer to pledge: "I will never reject, from any consideration personal to myself, the cause
of the defenseless or oppressed, or delay anyone's cause for profit or malice." Thus, for a law clinic
attorney to reject the cause of the unpopular, and otherwise unrepresented, plaintiffs in matters such
as the Ten Commandments case out of a concern about offending politicians or the public, or for
some other personal reason, would be to violate these duties.
As a final matter, the ethical standards of the law school teaching profession endorse the
actions of the law school's clinic. The ABA has noted that "Deans and faculty should keep in mind
that the law school experience provides a student's first exposure to the profession, and that
professors inevitably serve as important role models for students. Therefore, the highest standards
of ethics and professionalism should be adhered to within law schools."45 "Professionalism ideals
can either be enhanced or undermined by the behavior of faculty in and out of the classroom."46
45

COMM 'N ON PROFESSIONALISM, AMERICAN BAR ASS'N , ". . . . IN THE SPIRIT OF PUBLIC
SERVICE:" A BLUEPRINT FOR THE REKINDLING OF LAWYER PROFESSIONALISM 19 (1986).
46

SECTION OF LEGAL EDUC. AND ADMISSIONS TO THE BAR, AMERICAN BAR ASS'N ,
TEACHING AND LEARNING PROFESSIONALISM: REPORT OF THE PROFESSIONALISM COMMITTEE 13
(1996). The report explains:
Law school is where most law students first come into contact with issues
relating to legal professionalism. Their law school experience has a profound
influence on their professional values and their understanding of the practice of law
14

The ABA's MacCrate Report on legal education and professional development identified
"Striving to Promote Justice, Fairness, and Morality," which includes ensuring that adequate legal
services are provided to those who cannot otherwise obtain assistance, as one of the four
fundamental values of the legal profession.47 "Law school deans, professors, administrators and staff
should be concerned to convey to students that the professional value of the need to 'promote justice,
fairness and morality' is an essential ingredient of the legal profession . . . ."48
The AALS's Statement of Good Practices for Law Professors in the Discharge of Their
Ethical and Professional Responsibilities similarly states: "Because of their inevitable function as
role models, professors should be guided by the most sensitive ethical and professional standards."49
These heightened responsibilities include "an enhanced obligation to pursue individual and social
justice."50 Considering the importance of role modeling as a clinical teaching technique and of law

and the role of lawyers in our society.
For most students law school professors are their first and most important role
models of lawyers.
47

MACRATE REPORT , supra note 8, at 140.

48

Id. at 333. The MacCrate Report also recommended that law schools "stress in their
teaching that examination of the 'fundamental values of the profession' is as important in preparing
for professional practice as acquisition of substantive knowledge." Id. at 332.
49

Association of American Law Schools, Statement of Good Practices by Law
Professors in the Discharge of Their Ethical and Professional Responsibilities, at I (1989), available
at http://www.aals.org/ethic.html [hereinafter AALS Statement of Good Practices].
50

The AALS Statement of Good Practices argues:
As teachers, scholars, counselors, mentors, and friends, law professors can
profoundly influence students' attitudes concerning professional competence and
responsibility. Professors should assist students to recognize the responsibility of
lawyers to advance individual and social justice. . . .
The fact that a law professor's income does not depend on serving the
interests of private clients permits a law professor to take positions on issues as to
15

professors adhering to the very highest standards of professional responsibility, lawyers involved in
law clinic case and client selection decisions have a heightened duty to ensure that they do not
discourage the acceptance of unpopular or controversial clients or causes:
Law teachers teach as much about professional responsibility by what they do as
what they say. If our conduct and actions are inconsistent with the principles and
rules that we teach, we undermine our credibility as teachers and the legitimacy of
the ethical principles and rules themselves. If we appear to be insincere about our
pro bono responsibilities, we also encourage law students to be skeptical, indeed
cynical, about the many moral principles that distinguish our profession from a
trade.51
B.

The Representation by the Law Clinic is Consistent With a Lawyer's Pro Bono
Responsibilities

Under N.D.R. Prof. Conduct Rule 6.1, every lawyer in North Dakota has a professional
responsibility to render public interest legal services in matters relating to, among others, civil rights
law. Because of the severe crisis in delivering legal services to those of limited means, every lawyer
is expected to support all proper efforts to meet this need for legal services, such as through law
school clinics.52 The preamble to the N.D.R. Prof. Conduct further directs attorneys not just to
devote professional time and resources but also "use civic influence" to ensure equal access to justice

Id.

which practicing lawyers may be more inhibited. With that freedom from economic
pressure goes an enhanced obligation to pursue individual and social justice.
51

COMMISSION ON PRO BONO AND PUBLIC SERVICE OPPORTUNITIES, AALS, LEARNING
TO SERVE 17-18 (1999).
52

N.D.R. PROF. CONDUCT , R. 6.1 cmt.; id. at Preamble ("A lawyer also should aid the
legal profession in pursuing those objectives [of ensuring equal access to our system of justice for
all who, because of economic or social barriers, cannot afford or secure adequate legal counsel].").
16

for all those who cannot afford or secure adequate legal assistance.53
In 2000, the ABA's House of Delegates identified the lawyer's duty to promote access to
justice as one of the six core values of the profession.54 Similarly, the ABA ethics committee, in
response to cutbacks in federal funding for legal services offices and to an increasing number of
restrictions on the clients and cases that are eligible for federally-funded legal services, declared that
it is the ethical responsibility of lawyers "to do the best we can to provide appropriate and competent
legal representation for indigent persons who will no longer be able to avail themselves of this source
of legal assistance."55

Lawyers are called on to "take all necessary actions to prevent the

abandonment of indigent clients,"56 including supporting organizations providing free legal services
offices where they exist and establishing them where they do not.57 According to the ethics
committee, there is "no doubt" as to the ethical responsibility of an individual lawyer to assist in

53

The Preamble reads: "Therefore, all lawyers should devote professional time and
resources and use civic influence to ensure equal access to our system of justice for all those who
because of economic or social barriers cannot afford or secure adequate legal counsel." Id.
54

ABA House of Delegates, Resolution 10F (July 11, 2000), reprinted in Harold
Levinson, Collaboration Between Lawyers and Others: Coping with the ABA Model Rules After
Resolution 10F, 36 WAKE FOREST L. REV . 133 app. at 164 (2001).
55

ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 399 (1996).

56

ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 347 (1981). The ABA
ethics committee stated:
The problem of reduced funding of legal services offices is a problem for all lawyers,
not merely for those who have been employed by the legal services offices or who
have volunteered their time to serve as members of the boards of directors of those
offices. The legal profession has a clear responsibility to respond by helping to
obtain funds for existing legal services programs and by providing legal services to
indigent clients who would be served by legal services offices were funding
available.
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ABA Comm. on Ethics and Prof'l Responsibility, Formal Op. 399 (1996).
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providing legal services to those in need.58
Thus, under the N.D.R. Prof. Conduct, members of the legal profession bear two pro bono
service responsibilities: to render pro bono services and to support, financially and otherwise, the
efforts of organizations to provide such services. Despite ethics rules and advisory ethics opinions
urging the legal profession to make legal services available to all in need, lawyers often have failed
to step in where requested to ensure that needy clients or causes do not go unrepresented.59
In contrast, law schools have stepped in by providing free legal services through law clinics.60
The huge numbers of persons across the country with unmet civil legal needs led one commentator
to argue that the need for law school clinic programs has rarely been greater.61 As in the case here,
law school clinics are the last and only lawyer in town for most of the clients they serve.62 Thus,
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As a profession, lawyers average less than half an hour of work per week and under
half a dollar per day in support of pro bono legal services. Deborah L. Rhode, Access to Justice, 69
FORDHAM L. REV . 1785, 1810 (2001). What little pro bono assistance is given by members of the
bar goes primarily to popular, uncontroversial clients and causes, while unpopular or controversial
clients and causes go without. Norman W. Spaulding, The Prophet and the Bureaucrat: Positional
Conflicts in Service Pro Bono Publico, 50 STAN . L. REV . 1395, 1420 (1998).
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ABA STANDARDS, supra note 10, at Standard 302(e) ("A law school should
encourage and provide opportunities for student participation in pro bono activities."); id. at Standard
302(c)(2) ("A law school shall offer in its J.D. program . . . live-client or other real-life practice
experiences.").
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John C. Dubin, Clinical Design for Social Justice Imperatives, 51 SMU L. REV .
1461, 1475 (1998). The ABA estimates that the legal problems of 71% of low-income and 61% of
moderate-income households are never addressed by the civil justice system. ABA CONSORTIUM
ON LEGAL SERVICES AND THE PUBLIC , LEGAL NEEDS AND CIVIL JUSTICE : A SURVEY OF AMERICANS
15 (1994).
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It is not sufficient to suggest that some public interest law organization would
otherwise provide representation to clients who are refused representation because of limitations
imposed on a law clinic. Less than .001% of lawyers in the legal profession are public interest
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restrictions imposed on clinic case or client selection do not simply drive the needy client to another
lawyer outside the law school but deny legal assistance altogether.63
In many cases, such as here, this denial of access to all legal representation is precisely the
result sought by those advancing restrictions on law clinic clients.64 For the law school or law clinic
lawyers to accede to these efforts to deny legal assistance is contrary to public service responsibilities
under the rules of professional conduct. Acquiescence by the law school to restrictions that are
motivated by a desire to deny legal assistance also would contravene the "most sensitive ethical and
professional standards" expected by the ABA and AALS of all law professors.65
Lawyers not part of a law school governing body similarly breach their pro bono ethical
responsibilities when their interference in law clinic case and client selection is motivated by politics
or ideology and results in a denial of legal assistance to needy clinic clients. The history of attacks
on law clinics across the country, as in the case here, reveals that those attacking law school
representation of certain clients or cases have not explained how the potential clients would be able
to find an alternative source of representation, nor have other attorneys stepped forward to volunteer

lawyers. Debra S. Katz & Lynne Bernabei, Practicing Public Interest Law in a Private Public
Interest Law Firm: The Ideal Setting to Challenge the Power, 96 W. VA . L. REV . 293, 300 (199394).
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Unless the client has a Sixth Amendment right to counsel and will be provided, at the
expense of the government, with another criminal defense attorney.
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See Robert R. Kuehn & Peter A. Joy, An Ethics Critique of Interference in Law
School Clinics, 71 FORDHAM L. REV . 1971, 1975-89 (2002) (reporting on attacks on law clinics in
various states); A.F. Conard, "Letter From the Law Clinic", 26 J. LEGAL EDUC. 194, 204 (arguing
that critics of law clinics are upset that the clinics are bringing suits that would not be brought at all
if the clinics did not exist).
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AALS Statement of Good Practices, supra note 49.
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their time or financial resources for such representation.66 Absent such efforts to provide alternative
legal representation, attorneys who participate in efforts to deny legal representation to law clinic
clients violate their "clear responsibility" to respond to limits on the availability of free legal services
by providing alternative legal services or financial funding.67
Therefore, the actions of the law school's clinic in accepting the controversial Ten
Commandments case are supported by the N.D.R. Prof. Conduct, the Century Code, and the ethics
standards of the law teaching profession. A refusal of the law clinic to represent these plaintiffs
either because of the controversial nature of their cause or because of the identity of the opposing
party would be contrary to professional responsibilities.
CONCLUSION
The representation by the law clinic at the University of North Dakota School of Law of
citizens of the state in a First Amendment lawsuit against a political subdivision of the state is
consistent with the law school's obligation to provide legal skills instruction to its students.
Moreover, any prohibition on the participation of the law clinic in the lawsuit would be contrary to
ethics requirements in the N.D.R. Prof. Conduct and the Century Code. For these reasons, CLEA
urges the Attorney General to find that it is legal under North Dakota law for the University of North
Dakota School of Law and its law clinic to provide legal representation to citizens challenging the
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Robert R. Kuehn, Denying Access to Legal Representation: The Attack on the Tulane
Environmental Law Clinic, 4 WASH . U. J.L. & POL'Y 33, 121-22 & nn.421-24 (2000) (noting that
those leading or supporting attacks on the pro bono activities of law clinics and law school
professors failed to propose or provide an alternative source of legal representation for the clients
aided by the law schools).
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constitutionality of actions of a political subdivision of the state.
Respectfully submitted,
Peter A. Joy
Robert R. Kuehn
Bridget McCormack
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